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Judge SULLI VAN del i vered the opinion of the Court.

During the fall of 1997, appellant was tried by a speci al
court-martial conposed of officer and enlisted nenbers at Fort
Sill, Cklahoma. Contrary to his pleas, he was found guilty of
breachi ng the peace, two specifications of assault with a
danger ous weapon, a knife, on different soldiers, and wongfully
comuni cating a threat, in violation of Articles 116, 128, and
134, Uniform Code of MIlitary Justice, 10 USC 8§ 916, 928, and
934, respectively. On Cctober 17, 1997, he was sentenced to a
bad- conduct di scharge, confinenent for 6 nonths, forfeiture of
$600. 00 pay per nmonth for 3 nonths, and reduction to pay grade E-
1. On February 5, 1998, the convening authority approved this
sentence, and on Septenber 16, 1999, the Court of Crim nal
Appeal s affirnmed. 51 M} 605.

On April 12, 2000, this Court granted review on the follow ng

i ssue:

WHETHER THE ARMY COURT OF CRI M NAL APPEALS
ERRED TO THE SUBSTANTI AL PREJUDI CE OF
APPELLANT BY FI NDI NG NO PREJUDI CE DESPI TE
FI NDI NG THE M LI TARY JUDGE ERRED BY

REFUSI NG TO G VE A PRESENTENCI NG

| NSTRUCTI ON REGARDI NG THE | NERADI CABLE
STIGVA OF A PUNI Tl VE DI SCHARGE

We hold that the mlitary judge erred in refusing to give a
def ense-requested standard instruction on the “ineradicable

stigma” of a punitive discharge w thout explaining the basis of

his decision on the record. See RCM 1005(c), Manual for Courts-
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Martial, United States (1995 ed.). [J Such error, however, was

harmess in this case. See United States v. Soriano, 20 M} 337

(CVA 1985).

The facts in this case which pertain to the granted issue are
not di sputed. The appellate court bel ow sumari zed t hem as

foll ows:

The appel | ant was convicted of incidents
involving two fell ow servi cenenbers.
First, the appellant pointed a knife at a
soldier and |unged at himafter the
soldier followed himoutside a building to
snooth over a previous brief, mnor,
contentious discussion. Later, he
threatened to injure this sane soldier in
retaliation for the soldier’s reporting
t he aggravated assault. Second, in an
unrel ated incident, the appellant attacked
a United States Marine Corps trainee,
first wwth his fists, then with a knife,
apparently because the appellant was
of fended by the trainee’s stare. That
aggravated assault resulted in a knife
wound to the trainee s tenple.

During two brief Article 39(a), UCM,
sessions held prior to presentation of
sentenci ng evidence, the mlitary judge
di scussed sentencing instructions, but
only to inquire whether the defense
counsel desired the instruction explaining
unsworn statenments. The record contains
no other indication of any in-court or
out -of -court session concerning sentencing
i nstructions.

During his sentencing instructions, the
mlitary judge read the standard bad-
conduct di scharge instruction:

A bad-conduct discharge. You are
instructed that a bad-conduct

0 The current version of this rule is identical to the one in
effect at the tine of trial.
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di scharge deprives a sol dier of
virtually all benefits adm nistered
by the Veterans’ Adm nistration and
the Arny establishnment. A bad-
conduct discharge is a severe

puni shmrent, and may be adj udged for
one who, in the discretion of the
court, warrants nore severe

puni shmrent for bad conduct, even

t hough the bad conduct nay not
constitute conm ssion of serious
offenses of a mlitary or civil
nature. In this case, if you
determ ne to adjudge a punitive

di scharge, you may sentence Private
Rush to a bad-conduct di scharge; no
ot her type of discharge may be
ordered in this case.

See Dep’'t of Arny, Pam 27-9, Mlitary
Judges’ Benchbook 70 (30 Sep. 1996)
(currently unchanged at 70.1, Change 1, 30
Jan. 1998) [herei nafter Benchbook]. He
did not read any portion of the standard
i neradi cabl e stigna instruction.® After
instructions, the mlitary judge asked
whet her either counsel wanted additional
instructions or objected to those given.
The defense counsel replied, “Defense
woul d request the ineradicable stigm

instruction, Your Honor.” The mlitary
j udge answered, “I’mnot going to give
that instruction, Captain [].” He offered

no expl anati on.

" Benchbook at 69:

You are advised that the

i neradi cable stigma of a punitive
di scharge is comonly recogni zed by
our society. A punitive discharge
will place limtations on enpl oynent
opportunities and will deny the
accused ot her advantages which are
enj oyed by one whose di scharge
characterization indicates that
(he) (she) has served honorably. A
punitive discharge will affect an
accused’s future with regard to
(his)(her) legal rights, economc
opportunities, and soci al
acceptability.

51 M} at 606-07.
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The Court of Crimnal Appeals, after a | engthy historical
anal ysis of the ineradicable stigma instruction, held that under
the circunstances of the particular case, the mlitary judge’s
action was arbitrary, clearly unreasonable, and constituted an
abuse of discretion because he inexplicably refused to give the
standard sentencing instruction after a tinmely request w thout
stating any reason for his decision to deviate fromthe
Benchbook. 1d. at 610. Nevertheless, it concluded that in |ight

of certain factors delineated in United States v. Soriano, supra,

the om ssion of the instruction did not prejudice appellant as to

hi s sentence.

Qur starting point in resolving the granted issue is the
opinion of the Court of Crimnal Appeals. It exhaustively
explored the origins of the standard instruction provided in the
MIlitary Judges’ Benchbook on the ineradicable stigm of a

punitive discharge. It said in pertinent part:

Because the standard Benchbook
instructions are based on a careful
anal ysis of current case | aw and statute,
an individual mlitary judge should not
deviate significantly fromthese
instructions w thout explaining his or her
reasons on the record. It is possible
that this mlitary judge harbored the
belief that a punitive discharge no | onger
carried a stigma, or that the economc
consequences of a discharge were not
rel evant to the nenbers’ sentencing
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decision, or that the instruction was not
appropriate in this appellant’s case. W
cannot divine his reasons froma bl ank
record. Under the circunstances of this
case, because the mlitary judge

i nexplicably refused to give the standard
sentencing instruction after a tinmely
request w thout stating any reason for his
decision to deviate fromthe Benchbook, we
find his action to be arbitrary and
clearly unreasonabl e, and thus an abuse of
di scretion.

51 MJ at 609-10 (footnotes omtted).

We share the | ower appellate court’s concern that mlitary
menbers be properly instructed as to the severe nature of a

punitive discharge. See United States v. Soriano, 20 M} at 337.

We al so agree with the | ower appellate court that the mlitary
judge has a duty to explain why he is refusing to give a standard
instruction requested by the defense. See RCM 1005(c) (“The
mlitary judge shall informthe parties of the proposed action on
such requests before their closing argunents on sentence.”); see

also United States v. Neal, 17 USCMA 363, 365, 38 CVMR 161, 163

(1968). In our view, neaningful appellate review of the trial
judge’ s decision on this inportant sentencing natter requires

that he articulate his reason for his decision. See United

States v. Smth, 50 M} 451, 455 (1999).

The remai ni ng question before us is whether the failure of
the trial judge to give the defense requested standard
i nstruction wi thout explanation was harm ess error. There was no
constitutional error here, but rather a violation of a Mnual

provi sion promul gated by the President to ensure a mlitary
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accused a fair trial. See RCM 1005(c). |In this context, we nust
deci de whether this objected to error substantially influenced

t he sentence proceedings such that it led to a bad-conduct

di scharge being unfairly inposed in this case. See Art. 59(a),
UCMJ, 10 USC 8§ 859(a). W conclude that it did not.

As noted above, the instructions actually given in this case
did expressly state to the nenbers that “a bad-conduct discharge

is a severe punishnent.” (R 436). See United States v. Sori ano,

supra at 343. Second, three of the four offenses for which

appel  ant was found guilty were aggravated in nature and
i ndi vidual 'y authorized a punitive discharge. See paras. 110(e)

and 54(e)(8), Part IV, Manual, supra. Third, defense counsel

conceded to the nenbers that appellant woul d be ot herw se
stigmati zed, |ose benefits, and have his mlitary career

term nated by reason of his felony convictions. (R 431-32).
Finally, this case was tried before experienced nmenbers (e.g.,
two colonels, two |lieutenant col onels, and three command sergeant
maj ors) who coul d reasonably be expected to appreciate the
severity of this punishnent on their own. In these

ci rcunstances, as in Soriano, supra, we find no prejudice and

affirm

The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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EFFRON, Judge (concurring in part and dissenting in part):

| agree with the | ead opinion's conclusion that the
mlitary judge erred by not giving the requested instruction on
the i neradicable stigm of a bad-conduct discharge. The
i nstruction echoes the special attention of Congress to the
stigma of a bad-conduct discharge, which is reflected in those
portions of the UCM] providing that a bad-conduct discharge may
be i nposed only when the accused has been provided with detailed
def ense counsel, a verbatimrecord has been prepared, a mlitary
judge has presided at trial (unless precluded by physical
conditions or mlitary exigencies), and judicial review has been
conducted (unless waived or withdrawn). See Arts. 19, 66(b) (1),
and 71(c), UCMJ, 10 USC 88§ 819, 866(b)(1), and 871(c),
respectively. It is notewdrthy that Congress, by contrast, has
aut hori zed the inposition of confinenent for up to 6 nonths
wi t hout any of these protections. See id. Special attention to
the stigma of a bad-conduct discharge is not sinply a vestigial
itemfroman earlier era, but reflects recent congressional
attention to these issues. See National Defense Authorization
Act for Fiscal Year 2000, Pub. L. No. 106-65, 8§ 577(a), 113
Stat. 512, 625 (1999).

| disagree with that portion of the | ead opinion finding

t hat appell ant was not prejudiced by the mlitary judge's
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refusal to give this required instruction -- a standard
instruction that was specifically requested by appellant. The
| ead opinion finds the error to be harnl ess based upon the
nature of the offenses, the general references by the military
j udge and defense counsel to the seriousness of a bad-conduct
di scharge, and the likely know edge of the panel nenbers.

Al t hough these factors m ght have rendered the error non-
prejudicial if the case involved a general court-narti al
involving a |l engthy sentence, this was not such a case.

The best measure of the nature of this case conmes fromthe
deci sion of the convening authority to refer it to a special,
rather than a general, court-martial. |In that context -- a case
the command itself viewed as relatively mnor -- it was
particularly inportant that the mlitary judge use the standard
instruction to direct the attention of the nmenbers beyond
general i zed concerns about a bad-conduct discharge. The
standard instruction would have required themto focus on the
permanent stigma -- the ineradicable stain -- of a bad-conduct
di scharge. Under the circunstances of this case, the refusal of
the mlitary judge to give the standard instruction was
prejudicial to the substantial rights of appellant. See Art.
59(a), UCMJ, 10 USC § 859(a). | would reverse and remand for a

new sent enci ng proceedi ng.
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CRAWFORD, Chief Judge (concurring in the result):

RCM 1005(e), Manual for Courts-Martial, United States
(2000 ed.), requires certain instructions. Nowhere at the
time of appellant’s trial did that rule require an
instruction to the effect that a punitive discharge creates
“an ineradicabl e stigna.”EI The sane holds true today. In
particular, RCM 1005(e)(2) requires nenbers to be
instructed that any sentence involving a punitive discharge
and confinenment, or confinenent in excess of 6 nonths, wll
have an effect on a servicenenber’s entitlenment to pay and
allowances.EI | f the President had intended that nmenbers be
instructed that punitive discharges carried a stigm of
sone type, he would have added it in this section.

In my view, the Court of Crim nal Appeals erred when

it rejected the contention that the ineradicable stigna

! The instruction which defense counsel sought, but was refused by the
mlitary judge, is:

You are advised that the ineradicable stigma of

a punitive discharge is commonly recogni zed by our
society. A punitive discharge will place limtations

on enpl oynent opportunities and will deny the accused

ot her advantages which are enjoyed by one whose dis-
charged characterization indicates that (he) (she)

has served honorably. A punitive discharge will affect an
accused’'s future with regard to (his)(her) legal rights,
econom ¢ opportunities, and social acceptability.

See Mlitary Judges’ Benchbook at 70 (Dept. of the Arny Pamphlet 27-9
(30 Sept. 1996)).

2 This provision was not even in effect at the time of appellant’s
trial
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instruction was optional. A Departnent of the Arny

Pamphl et, albeit a widely respected, constantly used and
up-to-date MIlitary Judges’ Benchbook, published by the
Secretary of the Arny, does not take precedence over a Rule
for Court-Martial pronul gated by the President.

United States v. Soriano, 20 M} 337 (CMA 1985), held

that a punitive discharge was a severe puni shment and court
menbers were to be instructed accordingly. | conpletely
agree. The court menbers in this case were properly
instructed.EI

The ineradicable stignma instruction found in the
Mlitary Judges’ Benchbook addresses the effect of a
punitive di scharge on one individual (the accused at trial)
vis-a -vis all of the servicenenbers who do not receive a
punitive discharge. It is one thing to instruct court
menbers that a punitive discharge is severe punishnment. It

is quite another thing to tell court nmenbers that an

3 The military judge instructed the menbers as foll ows:

You are instructed that a bad-conduct di scharge
deprives a soldier of virtually all benefits
adm ni stered by the Veterans’ Adm nistration and
the Arny establishnment. A bad-conduct discharge
is a severe punishnent, and nmay be adjudged for
one who, in the discretion of the court, warrants
nore severe punishnent for bad conduct, even though
t he bad conduct may not constitute conm ssion of
serious offenses of a mlitary or civil nature.
In this case, if you determ ne to adjudge a
punitive discharge, you may sentence Private Rush
to a bad-conduct discharge; no other type of

di scharge may be ordered in this case.
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adj udged punitive di scharge may have an ineradicable stigm
when such may not be the case at all.
This court has frequently enphasi zed the inportance of

gi ving menbers appropriate instructions. See, e.g., United

States v. Geaves, 46 M} 133 (1997). |Instructions that are

appropriate nust be tailored to the facts of each case and
may reflect perceptions as well as devel opnents in social

and | abor trends. See United States v. Tualla, 52 MJ 228,

233 (2000) (Crawford, C. J., concurring).

Even today, the majority does not hold that the
i neradi cable stigma instruction is required. They find
that the mlitary judge erred by not explaining why he was
refusing to give the instruction. While an explanation
fromthe mlitary judge may have been hel pful to both the
| oner court and this Court in reviewing this case, an
expl anation was not required because the ineradicable
stigma instruction, albeit a “standard one,” was not
requi red by RCM 1005(e) or the law of this Court. The onus
was on trial defense counsel to justify why such an
instruction was appropriate under the facts of this case.
As | have said previously, “The forumfor initiating a new
or different application of facts to existing lawis the
trial court. The bellwether to bring changed conditions to

the forefront should be either the trial or defense
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counsel.” 1d. at 232. Reliance on a 1978 |aw revi ew
articIeE]to determ ne what, if any, stigma is attached to a

punitive discharge is no |longer justified.

4 Charles E. Lance, A Orimnal Punitive Discharge - An Effective
Puni shnent?, 79 MI|.L.Rev. 1 (1978).
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